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Tohn Folſon Merchant in abs: Truſtee 
for William Hay, Son of the deceaſed 


William Hay late Factor to the Earl of 


Rothes, and Margaret Fairlie, Relic of 


the ſaid William Hay ; 


TO THE 


PETITION of Captain Robert George 


Bruce of Bunzion. 


ROM the way in which this caſe is ſtated in the peti- 
tion, your Lordſhips would be apt to imagine that ſome 
miſtake had happened, either in pronouncing or clerking the 
interlocutor under review. But, in fact, your Lordihips 
were unanimous in giving that deciſion, and the cauſe was 
remitted to the Lord Ordinary to apply it, by adjudging and 
decerning againſt the petitioner for the ſums therein men- 
tioned; the juſtice of which the reſpondent thinks he will 
have no difficulty of ſupporting. 
The * talks of an original claim ſecured by the 
inhibition, and of an after and . claim of deburſe- 
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ments which could not fall under the inhibition, or militate 


Againſt a fingular ſucceſſor-. This is a ſeparation which is 
made only in the petition, and which the nature of the tranſ- 


action does not admit of; as from the following ſtate of the 
caſe will appear. 


Patrick Bruce of Bunzion and William Hay, who had be- 


come bound as cautioners for John Clark 1n the original debt 
to John Preſton of Preſtonhall, did, of this date, grant their 


joint bond of corroboration for the accumulate ſum of 
L. 2010: 15: o Scots, with intereſt from Lammas 1732, to 
James Preſton, aflignee of the original creditor. 

On the 24th Auguſt 1750, letters of inhibition were raiſed 
and executed at the inſtance of Mr Robert Preſton the then 
creditor, againſt Patrick Bruce of Bunzion, upon the ſaid 
bond of corroboration ; and the inhibition and executions 
were duly regiſtrate; and at the time of ſerving this inhi- 
bition, the whole principal ſum, and a confiderable part of 
the intereſt, was reſting unpaid. 

Upon William Hay's death, his widow Margaret Fairlie 
who repreſented him, did, in concurrence with Patrick Bruce, 
employ the now deceaſed Mr William Garden to attach the 
ſubjects of John Clark the original debtor, and to recover 
what he could from his eſtate and effects, in order to be ap- 
plied towards payment of the creditor, and to their relief 
pro tanto of the engagement. Accordingly, by the aſſiduity 
of Mr Garden, who carried on various proceſſes and diligen- 
ces againſt Clark and his other creditors for a courſe of years, 
there was recovered out of his eſtate and effects, prior to 
the 15th July 1757, the ſum of L. 229:6: 4 Sterling, the 


recovery whereof colt an expence of L. 83: 3 : o Sterling, as ap- 


pears from the accompt in proceſs : And as Mr Garden hap- 
pened at ne time to have money in his hands belonging to 
Mrs Hay, fo he applied the whole L. 229 : 6 : 4, recovered 
out of Clark's effects, in extinction pro tanto of the debt ow- 


ing to Preſton, without deducing the expence of recovery ; 
| which 
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which he might, and certainly would have done, if he had 
not had other funds belonging to Mrs Hay in his hands, 
which he thought would anſwer for payment of his accompt. 
Whence it is evident, that though L. 229 : 6 : 4 of the debt 
owing to Preſton, and ſecured by the inhibition, was to ap- 
pearance paid out of Clark's funds; yet, in fact, the neat 
ſum recovered and paid our of Clark's effects, was no more 
than L. 146: 3: 4; and the other L. 83: 3: O0 was a ſum 
applied by Mr Garden, out of Mrs Hay's money, in further 
extinction of her ſhare of the debt. 

On the 20th December 1757, and 20th July 1761, there 
was further recovered and paid to the creditor, out of 
Clark's ſubjects, L. 31 : 13 : 10. Theſe payments of 
L120: 3: 4 dL: iz: 10, redu- 
ced the debt in the bond of corroboration to L. 119: 12 : 4 
Sterling of capital, on the 2oth July 1761. 

John Jobſon who had acquired right to the debt and 
diligence from Mr Robert Preſton, did, on the 4th Auguſt 
1762, transfer and aſſign the ſaid balance, and intereſt 
thereof from the ſaid 2oth July 1761, with a propor- 
tional part of the penalty in the bond of corroboration 
effeiring thereto, together with the bond of corroboration 
itſelf, original bonds, inhibition, and other diligence which 
had followed thereon, to William Hay, ſon of the ſaid de- 
ceaſed William Hay, in behalf of the widow his mother, 
upon his making payment to him of the atoreſaid balance, 
with intereſt from the 2oth July 1761, and L. 6. 7: 1 
of expences of dihgence, amounting, all together, to 
„ 

It appears that, in 1758, Patrick Bruce the co-cautioner 
in this debt, and againſt whom the inhibition was executed 
in the 17 50, diſponed his eſtate to his ſecond ſon Lieute- 
nant George Bruce, upon the narrative of the ſaid Lieute- 
nant Bruce's having paid him à certain ſum of money, we 
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the burden of a liferent-proviſion in favour of his ſpouſe ; 
and the Lieutenant has poſſeſſed the eſtate ever ſince. 

In 1764 William Hay, after having acquired right to the 
debt and diligence from Jobſon, brought the preſent pro- 
ceſs of adjudication, in his cedent's name, againſt Frede- 
Tick Rudolph Bruce, eldeſt fon and heir of the ſaid Patrick 
Bruce, for-adjudging the eſtate of Bunzion in payment of 
the ſaid L. 119 : 12 : 4 remaining due on the bond of cor- 
roboration, with intereſt from 2oth July 1761, and a pro- 
portional part of the penalty correſponding thereto; and he 
likewiſe repeated a reduction of the ſaid diſpoſition, by the 
ſaid Patrick Bruce to his ſecond ſon George Bruce, ex capite 
mnhibitionzs, The ſummons, as raiſed in Jobſon's name, 
concludes for payment of the whole; and there is no doubt 
that the whole of the above remaining balance, with an- 
nualrent and penalty, is ſecured by the inhibition. But Mrs 
Hay and her ſon having no intention to demand more than 


they are juſtly intitled to from the co-cautioners eſtate,. did 


agree to reſtrict their claim as follows. 


The principal ſum in the bond of corrobo- 
ration is L. 2010 : 15 : © Scots; in | 
Sterling L. 167 11 


3 
Annualrents ariſing thereon 1 
1 


Expences paid to Jobſon 5 
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Which was paid in this manner. 
By caſh received from Clark the 
principal debtor's funds L. 229 6 4 


Item, more 31 13 10 
Total ſum received from Clark's — 
funds 263-02 
Deduce expences in recovering 
thereof 8 
Remains neat ſum recovered — 
from Clark's funds 1 
Sum advanced by Mr Garden 9 6 
Sum paid to Jobſon by William 
Hay, for Mrs Hay 1 8 
Sum — 1 8 6 
Total, as above e 


The claim therefore of Mrs Hay and her ſon is as follows. 
One half of the ſaid L. 215: 8: 6, including as well the 
ſum paid by Mrs Hay to Jobſon as the ſum advanced by 
Mr Garden, Ik intereſt of the former ſum from gth Au- 
guſt 1702, and of the latter ſum from 19th July 1757: Or, 


in other words, 


The half of L. 122 : 5 : 6 IL. 66 


Intereſt thereof from th Auguſt 1762 to 
Martinmas 1764 


2 9 
3 
11 6 


2 
The hal of L. 83 : 2: | 41 
Intereſt from 19th July ” 57 to Martinmas 
1764 15 
Total due at Martinmas 1764 L. 1 30 


With a proportional part of the penalty 


B 


This 


1765. 
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This claim falls ſhort of the whole balance ſecured by the 
inhibition, which is as follows. 


To principal ſum L. 119 12 4 
Intereſt from 2oth July 1761 to Martinmas 
1764 19 18 657 


2 


Beſides a proportion of the penalty. 


L. 139 10 101 


The cauſe having come before the Lord Stonefield Ordi- 
nary, his Lordſhip, at firſt, by interlocutor of this date, 
upon adviſing memorials, © ſuſtained the reaſons of re- 
* duction ex capite inhibitionis, and adjudged, decerned, and 
declared for payment of the aforeſaid ſum of L. 130: 8: x, 
“ with intereſt from Martinmas 1764.” 

Againſt this interlocutor Captain Bruce repreſented, 
and infiſted, That as he was an onerous purchaſer, he could 
only be made liable for -one half of the balance ſtruck at by 
the inhibition, which he explained to be one half of the 
ſum remaining dae to the creditor at the date of his aſſigna- 
tion to Mrs Hay, without any regard to the L. 83: 3 : © 
advanced by Mr Garden. The Lord Ordinary, on adviſing 
this repreſentation, with anſwers, pronounced an interlocu- 
tor making a variation, which neither party agreed to; 
and, upon adviſing mutual repreſentations, his Lordſhip, 
of this date, pronounced an interlocutor which finds, That 
„the inhibition founded on by the purſuer is only avail- 
“able to ſecure that part of the debt on which it proceed- 
« ed which remains unpaid out of the funds of the princi- 
pal debtor Bailie Clark, the intereſt due thereupon, and a 
“ proportional part of the penalty; but not to ſecure the 
* expences laid out in recovering the funds of- the principal 
«* debtor, which were applied in part payment of the debt 


* or other expences. Alters the former interlocutor; and 
finds 


1 


finds there is reſting and owing to the purſuer, as truſtee 
for William Hay, the ſum of L. 59 : 16 : 2 Sterling, be- 
ing one half of the debt remaining due, with the intereſt 
* thereof from the 20th of July 1761, and a proportional 
part of the penalty; and adjudges, decerns, and declares 
* againſt Frederick Rudolph Bruce cognitionis cauſa.” 

The reſpondents ſubmitted this interlocutor to the review 
of your Lordſhips, and pleaded, Imo, That there was no 
ſufficient evidence of Captain Bruee's being an onerous pur- 
chaſer. 2ds, That the purſuers were demanding no more 
from him than the ſums ſecured by the inhibition, or rather 
not ſo much; and that the L. 83: 3 : o, advanced by Vir 
Garden out of the money of one of the co-cautioners, was 
not a ſeparate claim; but, as it was paid wholly by Mrs 
Hay, it could only have the effect of diminiſhing her {hare 
of the debt, and the inhibited perſon, or, which is the ſame 
thing, his lands, remained ſtill affected with the ſame pro- 
portion as if that part of the debt had not at all been extin- 
guiſhed, as he could take no benefit from the payment made 
by Mrs Hay. 3:0, That the deburſements made by Mr 
Garden were at leaſt in rem verſum of the defender as well 
of the purſuers; and that he could not take benefit from 
the payments which had been made out of the common 
debtor's effects, without being liable in a proportion of the 
expence incurred 1n recovering theſe payments. 

And the prayer of the petition was in theſe words: 
May it therefore pleaſe your Lord{hips to alter the laſt in- 
** terlocutor of the Lord Ordinary, and upon one or all of 
* the grounds above mentioned, to adjudge, decern, and de- 
clare for payment of the ſums to which the petitioner 
* has reſtricted his claim, viz. L. 66: 2 : 9, with intereſt 
* thereof from gth Auguſt 1762, and L. 41 : 11 : 6, and 
«* intereſt from 19th July 1757, and a proportional part of 
* the penalty libelled.” 


Your 


Tarch 6, 
1766. 
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Your Lordſhips were unanimoully of opinion, that the 
ſums to which the claim was reſtricted being lets than thoſe 
ſecured by the inhibition, the purſuers were intitled to de- 
creet in terms of the prayer of the petition; and therefore 
you pronounced the 1nterlocutor now under review, which 
finds, © That there 1s reſting and owing to the petitioner, 
as truſtee for William Hay, the ſums to N he has re- 
* {trifted his claim, viz. the ſum of L. 66 : 2 : 9 Sterling, 
and intereſt thereof from the th Auguſt 1462 and alſo 
the ſum of L. 41 :'11 : 6 Sterling, and intereſt thereof 
from the 19th day of 0 1757, both till payment, and 
a proportional part of the penalty libelled; and remit 
to the Lord Ordinary in the cauſe to proceed accordingly. 
The reſpondents cannot obſerve any miſtake or en 
in this interlocutor, further than that your Lordſhips might 
not only have found, but alſo have adjudged and decerned. 
But as you remitted to the Lord Ordinary to proceed, the 
reſpondents did underſtand the meaning of this remit to be, 
that the Lord Ordinary was to adjudge 1n terms of the 
tinding; and there cannot be a doubt that the meaning of 
the court was, to alter the Lord Ordinary's interlocutor, and 
to decern againſt Captain Bruce, and againſt his eſtate, for 
the ſums which the reſpondents claim as {till due to them. 

The petition now offered for Captain Bruce proceeds, from 
beginning to end, on this fallacy, that the reſpondents are 
here claiming ſomething different from what was ſecured by 
the inhibition. The debt, ſays he, was reduced, on the 
20th July 1761, to L. 119 : 12 : 4. For this ſam only, 
with the ods" and a proportion of the penalty, was de- 
creet of cognition obtained ; for this ſum only could the pe- 
ritioner's eſtate be adjudged; for this ſum only was the re- 
duction repeated ex capite inbibitionis: And as the purſuer 
William Hay's title can be no broader than Jobſon's, from 
whom he derives right, he cannot be allowed to bring under 
the inhibition a ſeparate accompt of expences W 
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Mrs Hay's doer in recovering the ſubjects of the common 
debtor, ſo as to affect him an onerous purchaſer of his fa- 
ther's eſtate. 

It is anſwered, That ſuppoſing him to be an onerous pur- 
chaſer, which the reſpondents take the liberty of diſputing, 
he is in a miſtake in arguing as if any thing further were 
here demanded from him than what was ſecured againſt the 
eſtate by the inhibition. It has already been ſhown, thar 
the balance of principal and intereſt remaining due of the 
debt ſecured by the inhibition at Martinmas 1764 amounts 
to L. 139 : 10: 104; whereas the total ſum of principal 
and intereſt, at that term demanded by the reſpondents, is 
only L. 130: 8: 1. To the extent of this ſum there is no 
doubt that the eſtate of Bunzion was liable to Jobſon the 
creditor; and as the reſpondents William Hay and his mo- 
ther are in the right of Jobſon, there ſeems to be as little 
doubt that their claim ſtands good againſt the eſtate to the 
ſame extent. The petitioner affects to conſider this claim as 
made againſt himſelf perſonally, and ſays, That as a ſingu- 
lar ſucceſſor he has nothing to do with it. But your Lord- 
ſhips will obſerve, that the claim is againſt the eſtate, and 
only againſt him conſequentially as holding the eſtate. The 
queſtion is, To what extent was the eſtate of Bunzion lia- 
ble for payment of this debt when in poſſeſſion of the fa- 
ther? It was clearly liable to a greater amount than the 
ſum now claimed; and were the father ſtill alive, and the 
eſtate his property, the inhibition which has been acquired 
by the reſpondents would remain in full force againſt him 
till every farthing of the ſums now acclaimed was recovered 
from him. How then can it be doubted, that the preſent 
defender, ſuppoſing him to be a ſingular ſucceſſor, muſt al- 
ſo pay the whole of this money before the eſtate be re- 
heved ? | ; Th 

The reſpondents do not plead, that a ſingular ſucceſſor of 
the inhibited perſon can be made liable in a debt afterwards 
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contracted, which does not fall under the inhibition. He 
only demands, that the eſtate of the inhibited perſon ſhould 
be made liable in that part of the debt on which the inhibi- 
tion was uſed, which the inhibited perſon ſtill owes. It is 
true, that by the payments made by Mr William Gar— 
den the debt was reduced, as at Martinmas 1764, to 
L. 139 : 100: 10%. But the petitioner is in a miſtake in 
thinking that the proportion payable by him of this ba- 
lance is only one half; for it will be obſerved, that the 
payments were made by Mr Garden, partly out of a com- 
mon fund, and partly out of the proper money of Mrs 
Hay, L. 83 : 3 : © of it being paid out of Mrs Hay's mo- 
ney. In conſidering, therefore, who is liable for the ba- 
lance, it is plain, that the defender and Mrs Hay are not 
liable, each of them, in a half. But the defender is liable 
in L. 83 : 3 : o, with the intereſt, more than Mrs Hay ; 
becauſe Mrs Hay did formerly pay L. 83 : 3 : o more than 
the defender. So that your Lordſhips will confider the 
whole of this preſent claim againſt the defender as a claim 
for his proportion of the original debt which was the foun- 
dation of the inhibition. The reſpondents do not ſet up 
this accompt of deburſements as a ſeparate claim or ground 


of debt againſt the inhibited perſon. But they ſay, that, 


in conſidering to what extent his eſtate is affected for pay- 
ment of the original debt, this ſum muſt enter into the 


computation ; and that the ſhare which he falls to pay of 


the original debt muſt in proportion be enlarged. 


The expences incurred in recovering Clark's funds fell of 
courſe to be deduced out of the firſt end of the money ſo re- 


covered; and if Mr William Garden, becauſe of his having | 


Mrs Hay's money in his hands, thought proper, in place of 
making the deduction, to pay the L. 83: 3: o, as well as 
the neat balance recovered, this can be conſidered in no o- 
ther light, than as a further payment made by him out of 
Mrs Hay's ſeparate funds, to diminiſh her ſhare of the ba- 
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lance pro tanto; but which ought not to diminiſh Bruce of 
Bunzion's. 2 5 | 

It is impoſſible that either Bruce of Bunzion, or the de- 

fender, can plead upon the payments made by Mr Garden 
in extinction of the debt, and of the inhibition tollowing on 
it, unleſs in ſo far as they had an intereſt in the money thus 
paid. The fact is, that Mr Garden did firſt and laſt uplitr 
L. 261: 0: 2 out of the effects of Clark. But gueritur, To 
what extent had Bruce of Bunzion an intereſt in that ſum, 
or the application of it ? It 1s plain, that he had only an in- 
tereſt in the one half of it, deducing the half of L. 83: 3: o, 
the expence of recovery. Patrick Bruce could not thereforc 
have compelled Mr Garden to have paid over the whole of 
this money, or even the half of it, to the creditor ; he had 
only a right to make him apply one half of it, deducing 
one half of the expence of the recovery; and therefore to 
that extent only can his ſon plead on the payments made by 
Mr Garden, as an extinction of the debt and inhibition. 
_ To illuſtrate this, let it be ſuppoſed, that this money had 
been recovered from Clark's eſtate, upon another and ſepa- 
rate ground of debt due by Clark to William Hay, and paid 
in by his agent to ſatisfy the creditor in the inhibiting debt; 
it ſurely coyld not have been maintained, that the inhibi- 
tion was thereby ſo far extinguiſhed, as to debar William 
Hay the co-cautioner from taking an aſſignation to it, in or- 
der to operate his relief as to the one half out of the eſtate 
of Bunzion. 

Now as Mr Garden, without retaining his L. 83: 3: O of 
expences, applied that ſum along with the reſt of the money 
recovered from Clark's funds, he was intitled to demand, 
and unqueſtionably would have demanded from the creditor, 
an aſſignation to the debt, and inhibition thereon, to that 
extent, for further ſecurity of his accompt, had he not been 
poſſeſſed of Mrs Hay's ſeparate funds. Mrs Hay, in ac- 
compting with Mr Garden, gave him allowance * 72 
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L. 83: 3: o, whereby ſhe came in his place; and as lie was 
intitled to demand, ſo ſhe did demand, and has accordingly 
got an aſſignation in her truſtee's name to the inhibition; 
and therefore it is apprehended her claim for relief of the 
one half thereof out of the eſtate of Bunzion is equally 
well founded as Mr Garden's would have been for the whole, 
had he taken an aſſignation in his name. 

Upon theſe principles, your Lordſhips were unanimous, 
when the cauſe was laſt adviſed, that the reſpondents fell to 
have decreet of adjudication for the whole ſums claimed by 
them; and indeed the plea maintained by the petitioner is 
a moſt unjuſt one. He takes credit for the payments made 
out of Clark's funds, in order ſo far to diſincumber his eſtate 
of the inhibition; and yet he will not allow his ſhare of the 
expence neceſſarily incurred in making theſe funds effectual. 
It is plain, that if Clark's ſubjects had not been preſerved 
and converted into money by Mr Garden, at the requeſt of 
Mr Hay the co-cautioner, this defender would have had the 
half of the whole debt due by the bond of corroboration, 
and intereſt thereof, to pay, which would have amounted to 
more than double the ſum now claimed againſt him; bur, 
by the payments made, the intereſt was kept down, and a 
great part of the principal ſum extinguiſhed ; ſo that, even 

upon the common principle of in rem verſum, he oaght to be 
found liable. | ö 

The more eſpecially, as it is by no means a clear point, 
that he is an onerous ſingular ſucceſſor to his father's eſtate. 
He is in poſſeſſion of the eſtate, upon a diſpoſition bearing 
a general narrative of onerous cauſes; but he has never yet 
deen pleaſed to condeſcend on the price paid; and as he is, 
in the eye of law, a conjunct and confident perſon, your 
Lordſhips will not incline to ſuſtain a narrative of that kind 
as ſufficient proof per ſe of the onerous cauſe, to the diſap- 
pointment of lawful creditors. The eldeſt ſon of Patrick 
Bruce renounces to be heir; and it cannot be diſcovered that 
| * he 
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he left any other funds, except the eſtate of Bunzion, which 
is in poſſeſſion of this defender the ſecond ſon. 

He ſays, That when he purchaſed the eſtate from his . 
he retained only L. 40 to anſwer his father's ſhare of this 
debt. Of this, however, there is no evidence; and the fact 
is extremely improbable. He ſaw an inhibition on record 
to the full extent of the debt; and he took the eſtate burden- 
ed with this incumbrance. It is to be ſuppoſed, therefore, 
that he retained in his hands to the full extent of it, as he 
could not but ſee that there was a poſſibility of his being 
liable for the whole; or, at leaſt, if he neglected to keep a 
fund in his hands ſufficient to anſwer all that could be de- 
manded of him in virtue of the inhibition, he has himſelf 
only to blame. 

For theſe reaſons, it is not doubted, that your Lordſhips 
will adhere to your interlocutor; and that you will either 
adjudge and decern in terms thereof, or of new remit to the 
Lord Ordinary to do ſo. 


In reſpect whereof, &c. 


ILAY CAMPBELL. 


